
1. Origin of Legislation

South  Africa  is  a  constitutional  state,  which  means  it  is  based  on  the  superiority  of  the
Constitution  over  any  institution,  position  or  law.   The  Constitution  of  South  Africa  creates
government and grants every government institution its powers.  The Constitution also regulates
the  relationship  of  those  powers  with
each other, creating a system of checks
and  balances,  which  are  crucial  to
maintaining a democracy.  In a technical
environment,  these  requirements  often
seem  to  be  superfluous,  creating
unnecessary  bureaucracy.   However,  it
has to be borne in mind that the same
principles  described  below,  apply  to
institutions  that  directly  influence  basic
human rights.  Even technical legislation
such  as  the  National  Building
Regulations  Act  and  its  accompanying
subsidiary  legislation,  impacts  on  the
basic  human  rights  of  housing,  a  safe
environment  and the right  to practice a
profession.

2. Hierarchy of Legislation
The  hierarchy  of  legislation  in  simple  terms  is  that  An  Act  always  trumps  regulations  and
regulations always trump standards or any other document incorporated into the regulations by
reference.

 The legal theory underlying these powers are: 
o Parliament is chosen by the people and as such is empowered to make laws.
o Parliament  does not  have time to spend on detail  and delegates some of  its

powers to the Minister who administers and Act.   The delegated power to the
Minister entails making regulations to provide for processes and detail within the
ambit  of  the  Act:  Regulations  may  not  exceed  the  ambit  or  empowerment
provided by the Act.  This power may also not be further delegated, based on the
doctrine of “delegatus delegare not potest”, which means that a person to whom
a power is delegated, may not delegate that power further.  The logic behind this
doctrine is that a delegation is made to a person who is competent to exercise
the power. The person who has the original power (in this case, the Parliament)
can control  the manner in  which the power  is exercised where that  power  is
delegated one “tier’ down (to a Minister), but any further down, the person with
the original power loses control and in fact illegally abdicates the power.  This in
turn, leads to the action taken in terms of the delegation being rendered voidable.



With regard to legislation,  it  leads to a situation where that  legislation will  be
declared void by a court of law.

o In  some  cases  such  as  a  matter  of  a  highly  technical  nature,  the  Minister
incorporates an objective technical standard into legislation. In its purest form,
this would be something like the level of impurities allowed in petrol/diesel or the
composition  of  any  type  of  chemical  substance  that  is  sold  in  commerce.
(Regulation F6 e.g. determines that “The owner of any land on which excavation
work is in progress or on which any building is being erected or demolished shall
take precautions in the working area and on surrounding roads and footways to
emit  to  a  reasonable  level  the  amount  of  dust  arising  from  the  work  or
surroundings thereof“.  A typical example of an objective standard would be to
indicate what an acceptable noise level is by incorporating a standard to that
effect  or  by referencing other legislation  that  may be applicable,  such as the
Noise Regulations issued by the Department of Environmental Affairs.)

o Any objective standards or best practices incorporated into legislation has the
status  of  subsidiary  legislation.   Whether  or  not  its  status  is  on  a  par  with
regulations have not been clarified by the courts, but it is mandatory and can be
enforced.  However, it cannot contradict or amend the legislation into which
it is incorporated.

Laws are drafted in accordance with the rules of legal interpretation in an attempt to provide
legal  certainty.   For this reason, should a concept have been defined in a primary piece of
legislation, the same concept cannot be differently defined in a subsidiary piece of legislation if
not allowed by the primary piece of legislation, or the definition is not repeated for fear of not
repeating it correctly and as such creating an interpretation problem. 
As a strict rule, the same word is always used in relation to the same concept.

Anything that is policy based should be included in the regulations, while technical standards
should be included in the Standard. 
The government that has been elected by the people has the prerogative of making laws.  It
must consult, but it has the final say over how an issue is regulated.  
As opposed to this method of  legislating,  standards are negotiated by the industry and the
content is determined by “majority vote” of the committee involved.  

In order to have a proper understanding of the powers, functions and duties of both the NRCS 
(Department of Trade & Industry included) and Local Government with regard to the NBR, it is 
necessary to look at these powers in the contexts of the new constitutional dispensation in 
South Africa.

Item 2 of Schedule 6 of the Constitution preserves the validity of all laws, which were in force 
before the constitution came into operation, but specifically decrees that the validity of these 
laws is subject to them being consistent with the constitution.  

Although amended from time to time the NBR was enacted in 1977 and can for all intents and 
purposes be regarded as “old order” legislation.

On the other hand new legislation like the Standards Act, the NRCSA, and the Municipal 
Systems Act (MSA) have been enacted, which takes into account the new constitutional 
framework of economic performance and transformation.

The SABS, NRCS and Local Government have distinct interests in the NBR, the Standards Act 
and the NRCSA, which are interdependent and interrelated.  It is important to understand where
the lines are to be drawn with regard to their respective powers, functions and duties.

In the context of local government, the Constitutional Court has stressed that the local 
government sphere is given autonomy within its sphere, subject to the requirements of co-
operative governance, and the limits imposed by the Constitution, on national and provincial 



legislation.  See Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional 
Metropolitan Council and Others [1998] ZACC 17; 1999(1)SA 374 (CC);

Section 41(1) of the Constitution provides, in the relevant part that:  
“All spheres of government and all organs of state within each sphere must – 
...
respect the constructional status, institutions, powers and functions of government in the other 
spheres;
not assume any power or function except those conferred on them in terms of the Constitution”

With regard to the Department of Trade and Industry and the NRCS the following is relevant:
Section 155(7)
“ (7) The national government, subject to section 44, and the provincial governments have the 
legislative and executive authority to see to the effective performance by municipalities of their 
functions in respect of matters listed in Schedules 4 and 5, by regulating the exercise by 
municipalities of their executive authority referred to in section 156 (1).”
These powers that the National and Provincial Departments have an interest in and which they 
need to regulate to ensure effective performance on are inter alia the following relevant powers:
“156 Powers and functions of municipalities
(1) A municipality has executive authority in respect of, and has the right to administer-
(a) the local government matters listed in Part B of Schedule 4 and Part B of Schedule 5; and
(b) any other matter assigned to it by national or provincial legislation.
(2) A municipality may make and administer by-laws for the effective administration of the 
matters, which it has the right to administer.
(3) ....”
“SCHEDULE 4 PART B
The following local government matters to the extent set out in section 155 (6) (a) and (7):

Air pollution
Building regulations
..........
Municipal planning
..........
Stormwater management systems in built-up areas
..........

It is clear from the above that the power to administer Building Regulations are obtained directly 
from the constitution and that the NRCS and the DTI has a duty to legislate, regulate and 
exercise their executive powers in a manner that will assist with the effective execution of the 
powers above, by the local authorities.

By laws
By-laws are local government legislation with the exclusive mandate to provide legislation where
no other suitable legislation exists. By laws cannot be in conflict with any other legislation 
and cannot enforce more stringent legislation if higher legislation dictates minimum standards.

The National Building Regulations and Standards Act (103 of 19 77) decrees that:
8(a) any local Authority that intends to make any regulation or by-law which regulates to the 

erection of buildings, shall prior to the promulgation thereof submit a draft of the regulation
or by-law in writing and by registered post to the minister for approval.

(b) A regulation or by-law  (a) which is promulgated without the minister previously having
approved  of  it  shall,  not  withstanding  the  fact  that  the  promulgation  is  effected  in
accordance with all other legal provisions relating to the making and promulgation of the
regulation or by-law, be void. 



3. Conclusion

Legal  drafting  convention  has  evolved  in  South  Africa  to  the  extent  that  it  can  safely  be
assumed that an Act of Parliament determines the scope of the issue under regulation, as well
as embodies the policy direction of such regulation and creates structures to administer the
regulation.  Regulations contain procedures and other detail, while standards and best practices
are purely technical documents that do not contain any policy or principles based provisions.

In addition to the above, subsidiary legislation may never exceed the mandate given in terms of
the primary legislation.  As such an Act trumps Regulations and Regulations trump standards
incorporated into them and standards trump ordinances and ordinances trumps By-laws.
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